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APPELLEE’S STATEMENT OF QUESTIONS PRESENTED 
This being a suit for personal injuries resulting from a 
fall on an ice-covered sidewalk ; and the plaintiff having been 
permitted by the trial court to introduce all proferred evidence, and 
the defendant having produced a number of eye-witnesses to the 
fall and the sidewalk condition complained of, and the only 
written instruction, denial of which is challenged,was denied 
because of the absence of a factual premise therefor, and no 
objection having been made to the remainder of the Court’s charge 
at the close thereof, in the view of counsel for the appellee, the 
sole question presented to this court is: 

Should a judgment based on the verdict of a jury after a 
full presentation of the issue joined be disturbed on appeal? 
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IN THE 

UNITED STATES COURT OF APPEALS j 
FOR THE DISTRICT OF COLUMBIA CIRCUIt 


I 

I 

I 


No. 13,368 


ANNIE F. CAMPBELL, 

Appellant, 


DISTRICT OF COLUMBIA, 

A Municipal Corporation, 

Appellee. j 


APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF cdLUMBIA 

I 

i 

i 

i 

i 

i 

— 

I 

COUNTER-STATEMENT OF THE CASE ! 

Appellant, plaintiff below, filed suit for $50, GIGO in damages 

j 

for personal injuries sustained as the result of a fall bn a sidewalk 

j 

| 

in the District of Columbia on January 12 1954 (Appellant's 
App. 1-2). | 

i 

Insofar as here pertinent / appellant alleged in; her complaint 

i 

that defendant "negligently and carelessly allowed snqw and ice 
to accumulate on said sidewalk area, and to form and freeze into 

i 

I 

unusual, dangerous and hazardous shapes and forms, iand to 

i 

; 

remain there untreated for an unreasonable period of jtime after 

i 

j 

i 

j 
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said defendant corporation had actual or constructive notice thereof, 

* * *. " (Emphasis supplied - Appellant s App. 1.) In its answer. 
Appellee denied (1) any negligence on its part and (2) that it had 
actual or constructive notice of the alleged unsafe condition 
(Appellant's App. 2-3). 

The case came on for trial before the lower court (Judge 
Kirkland) and a jury (Appellant's App. 4). 

During the course of the trial, no testimony was introduced 
to establish that the appellee had either actual or constructive 
notice of the existence of any alleged obstruction of its duration, 
or of its dangerous character. Neither the appellant, nor any of 
the witnesses called to testify gave any testimony indicating that 
any of them had knowledge for any stated period of time prior to 
the time of appellant s fall concerning existing precipitation on 
the sidewalk at the point of said fall. Concerning the alleged 
condition which appellant is said to have encountered, a direct 
conflict exists in the testimony. Ap pellant in one breath characterized 
the condition as knobs of ice the size of hen eggs and then stated 
that the condition had the appearance of footprints on snow and 
ice. She testified that all sidewalks and walkways between the 
Municipal Center Building and the point where she fell were clear 
of ice and safe for walking. In response to a query by the trial 
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i 

i 

i 

j 

i 

judge / appellant answered that she did not know the tfepth of any 

ice or snow at the point of her fall (Appellee's App. 1-2; 

! 

Appellant s App. 11). 

Lee Byrd, appellant's son-in-law, testified fpr her that a 

i 

I 

i 

solid sheet of ice was upon the sidewalk and that thefe was no 

i 

i 

i 

overlaying cover of snow thereon. Although he characterized the 

i 

j 

ice as pretty rough, he, too, was speaking of ordinary footprints 

i 

i 

and, following the suggestion of appellant's counsel t^iat "ice 
projections" existed at the point of appellant's fall, ^tated that 
"they” (the so-called ice projections) were something like an inch 
to an inch and a half high (Appellant's App. 11-12). [The witness 

j 

Byrd testified that he observed some workmen scattering sand 

on the east sidewalk of 5th Street; that they were moving north 

i 

between E and F Streets^ and that they were scattering sand on 
the icy sidewalk to keep people from slipping (Appellee's App. 2-3). 
Garnett Chaplin Inge, United States Park Policeman 

assigned tc Judiciary Square, testified that he could see the out- 

1 

line of the sidewalk underneath the coating of precipitation at 

I 

i 

the point of appellant's fall (Appellee's App. 5); that the burlap 

i 

i 

| 

which he placed under appellant as she lay on the sidewalk laid 
flat underneath her (Appellee's App. 5); that the sidewalk area in 
question had been plowed (Appellee's App. 7); that "Itl was very 

i 

i 
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slippery and just ice over concrete" (Appellee's App. 7), and that 
he observed employees of the National Capital Parks spreading 
sand on the sidewalk within approximately 3G or 40 feet to the south 
of the point of appellant's fall (Appellee's App. 6). On cross- 
examination by appellant 1 s counsel, Officer Inge testified that 
the ice covering on the sidewalk was smooth (Appellee’s App. 7). 

He specifically stated that the area covered by the burlap and the 
area immediately adjacent thereto was of smooth ice (Appellee’s 
App. 8). Napoleon Sloan, a truck driver for National Capital 
Parks, testified that a crew working under his direction was 
sanding the east side of 5th Street working in a northerly direction 
between E and F at the time of appellant s fall (Appellee’s App. 9); 
that he saw appellant fall and that appellant's foot just slipped 
right out from under her; that the ice upon which she fell was not 
rough (Appellee's App. 10); that ice existed on the entire east 
sidewalk between E and F Streets; and chat the men were spreading 
sand only because of the presence of ice since they didn't throw 
sand on sidewalk areas where snow or ice was non-existent 
(Appellee s App. 10). 

The weather reports, which were introduced in evidence 
by appellant, disclosed that snow, sleet, drizzle and rain began 
at 5:13 a. m. on January 10, 1954, and that the character of this 
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precipitation changed to continuous snow at 8:08 p. m|. on 
January 10, 1954, and continued to 7:26 a. m. on January 11, 

j 

1954, at which time 4 inches of snow had accumulated on the ground. 
Appellant s fall occurred one day later on the morning of January 12, 
1954, but the weather reports further disclose that f<pr a period 
of nearly eight hours between 1:23 p. m. and 9:05 p. ija. on the 
intervening day of January 11, 1954, additional snow and sleet 
fell. It did not, however, increase the measured depth of the 

I 

accumulation on the ground. Temperatures below freezing were 

i 

i 

recorded for the entire period from the time continuous snow began 
to fall on the night of January 10th, until plaintiff slipped on ice on 
the morning of January 12th. In spite of the lower cdurt s statement 
that any description of generally prevailing condition^ should be 

restricted to sidewalk conditions within reasonably c^ose proximity 

i 

to the point of plaintiff's fall (one or two blocks in each direction), 
Lee Byrd testified fully concerning his snow-removal employment 
and said that pure solid ice was the generally prevailing condition 

I 

of the sidewalks where he had occasion to remove snpw (Appellant* s 
App. 16). 

The lower court refused permission to counsel for 

j 

appellant to comment adversely on appellee s failure |to call a 

i 

certain witness. This refusal was based upon the fadt that both 


i 
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sides had witnesses whose testimony would have been cumulative^ 
the fact that counsel for appellant desired to comment concerning 
an individual whose name had not previously been mentioned during 
the course of the trial and for the reason that both appellant and 
appellee had equal opportunity to produce any known witness 
(Appellant s App. 24; Appellee's App. 11). 

In addition to charging the jury in line with the law as 
set forth in Smith v. District of Columbia, 89 U. S. App. D. C. 7, 
189 F. 2d 671, the lower court, in accordance with Plaintiff’s 
Prayer for Instruction No. 1 instructed the jury ”* * * that the 
District of Columbia, as a municipal corporation, has full control 
over the sidewalks within its boundaries * * *. ” (Emphasis 
supplied; Appellee s App. 13-14). At the conclusion of the lower 
court's charge to the jury, counsel for appellant, after pointing 
out an inadvertarce in. the court 1 s charge, twice commented that 
he was satisfied with the instructions (Appellee's App. 15). The 
jury verdict was in favor of the appellee and this appeal is taken 
from the judgment entered pursuant thereto. 

SUMMARY OF ARGUMENT 

Appellant 1 s claim of error can avail her nothing since 
her case could not support a verdict or judgment. She failed to 
introduce any evidence to establish that appellee had either actual 
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i 

or constructive notice of any unusual, unique or dangerous 
condition of snow or ice on the public sidewalk where, she fell. 

On the contrary her proof established that the sidewalk condition 
about which she complains was not unusual or uniquejby comparison 
with generally prevailing sidewalk conditions. 

i 

Failure to call a person as a witness is not siibject to 


any adverse inference or comment where he is unnaijied and 


unidentified, or he is equally available to either side, or in the 

i 

absence of some affirmative showing that he has knowledge of the 
issue under inquiry peculiarly available to one party llitigant. 

I 

Following unrestricted admission of all proferred evidence, 

i 

| 

i 

the lower court correctly charged the jury on the law in accordance 

i 

with requested instructions and as established by the; decisions 

of this Court. Having twice advised the lower court bt the cor - 

j 

i 

elusion of the charge that the charge was satisfactory, and having 


failed to show that any alleged error which she clainis prejudiced 


any of her substantial rights, appellant is estopped tb now complain 


that isolated portions of the charge were erroneous. 


ARGUMENT 


No ruling or instruction of the trial court could 


prejudice appellant's rights since no Evidence 


of actual or constructive notice was presented 


for jury consideration. 
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As hereinabove set forth in the counter-statement of the 
case, and as shown by the record (R. Passim), this action involves 
a suit for damages occasioned by a fall of appellant on snow or 
ice on a sidewalk in the District of Columbia. The record shows 
that appellant completely failed to establish by any evidence that 
the appellee had either actual or constructive notice of an alleged 
dangerous condition. Appellant introduced in evidence official 
weather reports relating to weather conditions of January 10, 11 
and 12, 1954. These reports (Exhibits 6 and 6a), however, aside 
from temperature readings and character of precipitation, show 
only the measured depth of unmelted snow, sleet, hail or ice at 
a designated location (not the one here involved), at a given time. 
They do not show, nor do they purport to show, either existing 
accumulations of snow or ice, or their duration or their shape, 
on any specific sidewalk. In the absence of any direct testimony 
on the subject, such reports are wholly inadequate to meet the 
required proof of notice and warranted the verdict which the jury 
returned. Indeed^ the soundness of appellee’s position is supported 
by the holding of this Court in Aben v. District of Columbia, 95 U. S. 
App. D. C. 237, 221 F. 2d 110. Speaking through Judge Washington, 
this Court at p. 238 of the opinion, said: 


"While Weather Bureau records are 
recognized as probative evidence of weather 
conditions in the locality where and when an 
accident occurred and 'should be accepted 
rather than indefinite opinions of witnesses,' j 
such evidence standing alone cannot establish tfhe 
indispensable actual or constructive notice of 
the existence of the specific obstruction, its 
duration, or its dangerous character. ” 


In its opinion, this Court also alluded to the fa^ct that in 

I 

Smith v. Di strict of Columbia , supra , and Lyons v. District of 
Columbia, 93 U. S. App. D. C. 278, 214 F. 2d 203 there was 

j 

independent evidence in the record to show that the obstructions 

i 

in Smith had existed for some ten days and in Lyons t^ie Court said 
there was testimony that a dangerous condition had existed for 
about a week. The record in this case is completely void of any 
testimony, direct or otherwise, relating to this indispensable 

j 

element and, therefore, the plaintiff failed in her proof. Accord¬ 
ingly, if a verdict had been returned in favor of the appellant, 
the lower court, following the law as announced by th|s Court, 
would have been compelled to set aside the verdict and to enter 
judgment for appellee. 


ARGUMENT 
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Appellant successfully established generally 
prevailing sidewalk conditions, but proof 
thereof supported the appellee and not 
the appellant. 

Apparently appellant is of the view that the Smith case, 
supra, casts upon a plaintiff in this type of case the burden of 
showing the nature of the precipitation covering naturally prevalent 
on sidewalks literally "throughout the city”. It is appellee's 
belief that this Court did not impose a burden so impossible of 
fulfillment, but that the expression in the Smith case "unusual in 
comparison with general conditions naturally prevalent throughout 
the city" means that the unusualness may be shown by a comparison 
between a particular spot alleged to be "formed into humps or 
ridges or other shapes of such size and location as to constitute 
a danger aggrevated over its original mere slipperiness" with 
other areas in the same general vicinity (i. e. within a block or 
two in each direction) on which there were no unusual formations 
like the one which allegedly caused injury. 

Accordingly; specific natural conditions on sidewalks at 
places other than the point of claimant's fall were material to 
show "general conditions throughout the city”. Whether a particular 
sidewalk had or had not been cleared of snow and ice on January 11 
or January 12, 1954, at points removed from the southeast corner 
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of 5th and F Streets, N. W., would not establish that conditions 
at the point of appellant's fall were unusual or unique fcy comparison. 

i 

This is particularly true since the testimony in this case was 
that snow had been plowed from the sidewalk at the corner of 

5th and F Streets prior to the time when plaintiff fell.! It is abundantly 

! 

clear that Lee Byrd could not establish sidewalk conditions 

i 

! 

i 

naturally prevelant throughout the city by testifying tliat he had 
occasion to clear snow and ice from sidewalk areas fronting 
several business establishments in and about the area of 5th 

and F Streets / N. W. However, notwithstanding the lpwer court's 

I 

ruling that the testimony of Byrd should be confined to a reason- 

ably limited area not too far distant from the point ofi plaintiff's 

| 

fall, Byrd testified that, at places where he did snow!-removal 

i 

work, ’’where the people had walked, they walked thej snow down 

i 

just to where it was down to ice, down to solid ice, ” jand where 
he removed snow that had not been trampled he observed ’’pure 

i 

solid ice” , and that this was the general condition (Appellant’s 

i 

i 

App. 16). Thi s testimony covered all areas where he had occasion 

I 

to do snow-removal work and, therefore, his testimony was not 

i 

restricted. Since the testimony was given and received in spite 
of the trial court s ruling circumscribing the area of! comparison, 

I 

any prejudicial effect of the lower court’s ruling wa^ effectively 




negated, and appellant has no basis for alleging error in this 
regard. 

ARGUMENT 

in 

Appellants prayer for Instruction No. 6 
~was properly denied . 

An examination in toto of Appellant's Prayer for 
Instruction No. 6 reveals that said instruction does not state the 
law applicable to this case and was properly denied. The lower 
court could not have advised the jury, as requested in Appellant's 
Prayer No. 6 y that it (the Court) had described any dangerous 
accumulative of snow and ice, nor that a dangerous condition in 
fact existed. Neither could the Court properly instruct the jury 
that defendant's agents had actual or constructive notice of a 
previously existing dangerous condition. Indeed, no allegation 
existed that appellee had actual notice of any condition, dangerous 
or otherwise, nor was testimony introduced to show either actual 
or constructive notice of any condition . (Emphasis supplied; 
Appellant’s App. 4.) In Prayer No. 6 the lower court was further 
requested to instruct that appellee would not be relieved of 
liability if fresh snow and sleet "may have" aggravated a pre¬ 
existing rough and dangerous condition of snow and ice upon a 
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sidewalk. The weather reports introduced into evidence by 

| 

appellant (Exhibits 6 and 6a) did not show, nor did they purport 

I 

j 

to show, present or previously existing conditions of snow and ice, 

! 

i 

i 

dangerous or otherwise, on any sidewalk. Therefore, no factual 

i 

i 

! 

basis existed which would support the giving of this instruction. 

For the reasons stated, appellant's claimed error regarding Prayer 
for Instruction No. 6 is clearly without substance. 

i 

j 

I 

ARGUMENT ! 

w I 

j 

I 

j 

A refusal to permit adverse comment conc^rnii g 

failure to call unknown and unnamed witnesses 

is not error. 

— 

i 

i 

The third point in appellant's Statement of Points and in 


her brief is the alleged refusal by the trial court to permit commert 

i 

during argument to the jury on appellee's alleged failure to produce 
as witnesses custodial employees of the Municipal Court building. 

i 

i 

No reference to the record is made in the printed argument on 

i 

the point. The reason is obvious -- the record is silent thereon. 

i 

! 

The only reference in the record to a somewhat similajr situation 
makes no mention of custodial employees of the court 

During the course of argument to the jury, counsel for 

i 

! 

appellant attempted to comment concerning appellee'sjfailure to 
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call one R. J. Cornwell (Appellant's App. 24). The following 
exchange between the court and appellant's counsel ensued: 

'THE COURT: * * * Who is the officer that you 
are talking about? 

"MR. FORD: R. J. Cornwell, Your Honor. 

His name hasn't been mentioned. 

"THE COURT: I haven't heard his name mentioned 
in the entire record so far. 

"MR. FORD: No, it hasn't. 

"THE COURT: I think it will come, then, 
within the rule. No unfair inference is to be drawn 
from the absence of either side to call that 
witness. 

"MR. FORD: Is that correct, that I can't— 

"THE COURT: I don’t recall any place in 
the testimony the name Cornwell being mentioned. 

If you can draw it to my attention — 

"MR. FORD: It was the name the engineer, 

Saeger, mentioned. 

"THE COURT: Either side could have 
called him. Neither side did. 

"MR. FORD: All right. I don't want any 
unfair advantage. " 


In the above exchange with the court, after admitting that Officer 
Cornwell's name had not been mentioned in any testimony, 
counsel for appellant then said "It was the name the engineer 


I 
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Saeger, mentioned. " The record does not show, nor poes counsel 

for appellee recall that any testimony was given by anyone named 

i 

! 

Saeger. As above stated, the record does show that ajppellant s 


counsel made no effort to comment on appellee 1 s failure to produce 

i 

any witness other than Officer Cornwell. 

i 

! 

Appellant cites 53 Am. Jur., Sec. 475 and poipt 2 of 
the syllabus from the case of Washington Gas Light Co. v. 


i 

Biancaniello , 87 U. S. App. D. C. 164 in support of the general 
proposition that the failure of a party to call a witnesp who under 

the circumstances of the case would naturally be a witness in his 

I 

I 

behalf may be commented upon by opposing counsel. jAppellee is 
ir agreement with this general principle. However, appellant made 

i 

no showing that appellee failed to call a witness in its! employ 

i 

who knew any of the circumstances of this case. If appellant's 

i 

counsel knew of any such employee, he did not apprisb the lower 

i 

court of that fact, nor did he make a showing that this unknown 


employee of appellee was not equally accessible to either party. 

I 

However, appellant did call as her witness Mr. Braden R. 

i 

i 

j 

Fleming, Chief of Operations and Maintenance, Division of the 
Department of Buildings and Grounds, an employee of the appellee 
whose testimony she apparently considered to be of some value 


to her case. 
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Although appellant cites point 2 of the syllabus of Washington 
Gas Light Co. , supra, she quotes the language of point 3. No 
matter which of the compiler's points she meant to use as authority, 
an examination of the opinion of this Court, at p. 167, shows that 
this Court was dealing with the question of permitting an inference 
against a party who had disposed of evidence and who then attempted 
to explain the destruction of said evidence by the testimony of a 
witness who was unfamiliar with the facts rather than by the 
testimony of the person who handled the evidence and determined 
that it should be destroyed. The above cited authorities do not 
support appellant 1 s position under the facts and circumstances of 
this case. 

ARGUMENT 

V 

The lower court correctly instructed the jury 
in accordance with the law as set forth by 
this Court . 

Appellant’s point number 4 is that the lower court instructed 
the jury that appellee "cannot be required * * * to make * * * 
the sidewalk suitable for pedestrian travel. " (Appellant's Br. 
p. 13.) That the lower court gave no such instruction is evident 
from the fact that appellant's interpretation of what the court said 
was drawn from a consideration of a portion of the charge taken 
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I 

i 
! 
i 

i 

out of context. An examination of what the lower coui^t charged 
(Appellant's App. 23) reveals that it was merely indicating that 
appellee was not required to remove the whole of a heavy snowfall 
from the middle of the street or to clear the whole of a sidewalk. 

i 

The language used in this portion of the charge is taken from that 

used by this Court at p. 11 of Smithy supra. 

- - 

Point number 5 urged by appellant is that she Ws in some 

l 

| 

way prejudiced by the fact that employees of the National Capital 

i 

i 

Parks were engaged in sanding the sidewalk just soutl^ of the 

I 

point of appellant s fall at the time of the fall, and thaf: the lower 
court commented to the effect that a question existed hs to what the 
men were doing when she fell and how much of the sndw had been 

removed from the sidewalk. That the lower court wa$ directing 

! 

itself to factual issues raised during the course of the!trial rather 

i 

than to a statement concerning what duty appellee owed to persons 

I 

i 

using the sidewalk is evident (Appellant's App. 23-24)1 Further 

j 

support for this view of that portion of the charge is tfyat the lower 

court specifically and unequivocally, in accordance with appellant’s 

request, instructed the jury that appellee ”* * * has full control 

over the sidewalks within its boundaries and the law iiiposes the 
- 1 - 

duty upon it to maintain these sidewalks in such condition that they 

j 

can be used with reasonable safety for walking. * * **1 (Appellee's 
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App. 13-14). Instructors No. 2 and 3 which were requested by 
appellant and given by the court are further evidence of the fact 
that appellant received a fair, complete and impartial charge 
(Appellee's App. 13-14). 

There is, however, a very compelling reason why appellant’s 
points numbered 4 and 5 should not be considered by this Court: 

They were not brought to the attention of the lower court at the time 
of trial. Rule 51, F. R. C. P., Green v . Reading Co. , 3 Cir., 1950, 
183 F. 2d 716. Indeed, counsel for appellant at that time twice 
advised the trial judge that he was satisfied with the instructions 
(Appellee's App. 15). Later examination of any record involving a 


trial of several days may disclose a mis-statement in a charge to a 
jury, or an observation or ruling by a court which is not technically 
correct. However, such discoveries cannot be a sufficient basis 


for reversal where objection to the charge is not made at the 1 

conclusion thereof so that rectification can be made, where * 

I 

alleged error is not obvious in the record, or where, as in 

this case, the lower court gave the appellant a fair and impartial 

charge on the law and permitted the jury to reach its decision 

on the evidence without comment by the court (Appellee 1 s 4 

Appendix, pp. 12-13). Palmer v. Hoffman, 318 U. S. 109, 
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63 S. Ct. 477, 87 L. Ed. 645; Hormel v. Helvering, 31? U. S. 

- — I 

552, 61 S. Ct. 719- 85 L. Ed. 1037; Thorp v. America^ Aviation & 
General Ins, Co ., 3 Cir. 1954^ 212 F. 2d 821. The record does 
not support the assertions by appellant that the court copimitted 

i 

error in its charge to the jury. It does show clearly, hpwever, that 

i 

appellant's counsel acknowledged satisfaction therewith gt its 

i 

conclusion. 


CONCLUSION ! 

It is respectfully submitted that no substantial rights of 

I 

appellant were denied her and that the judgment entered by the 

i 

i 

i 

District Court pursuant to the verdict in favor of appelle^ was 

I 

right and just and should be affirmed. 

I 

i 
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APPELLEE’S APPENDIX 


* 


* 
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Washington p. C., 

i 

Tuesday. February 21 y 1956 

i 

CERTIFIED RECORD OF OFFICIAL COURT REPORTER 

I 

I 

Proceedings Before Judge Kirkland & A Jury! 

(Trial Proceedings) 


* 


* 


i 


* 


60 


ANNIE F. CAMPBELL. 

i 

i 


the Plaintiff, having been called as a witness in her pwn behalf, 

i 

being previously sworn, resumed the stand and testified further as 
follows: 

* 3ft | # 

| 

121 THE COURT: Now, you tell the Court that th&re was at 

| 

least four inches of snow from there all the way up tp the corner? 

1 

j 

THE WITNESS: I don’t know — I don’t know pow deep it 


was. 


i 

i 


THE COURT: That is what we are very anxiotis to find out. 
THE WITNESS: I don’t know how deep it was because I 

iust- -I never paid that much attention to see how much — well, 

| 

I wouldn't know how deep it was anyway. I just know that I seen 

i 

it was rough to walk on and you have seen people whehe they 

I 

122 have walked in the snow and it would kind of melt, you 
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know, and almost leave the print of their shoe in the ice. 

* * * 

125 LEE BYRD 

was called as a witness by counsel for the Plaintiff and having been 
first duly sworn by the Deputy Clerk, was examined and testified 
as follows: 

DIRECT EXAMINATION 
BY MR FORD: 

* * * 

129 Q. This sanding that you mentioned, was that before you 
got the burlap or afterward? A. It was before. 

Q. Where were they sanding at that time? A. Well, they 
were sanding—they were coming northward on Fifth Street, putting 
out sand. 

★ * * 

150 CROSS EXAMINATION 

BY MR. UMSTEAD: 

* * * 

152 Q. Now you indicated you saw some men putting some sand 
on the sidewalk on the east side of Fifth Street. A. Yes, sir, I 
did. 

Q. That was between E and F, was it? A. Yes, sir, it was. 


I 


i 

i 

I 


Q. Do you know why they were putting the sand on that 

sidewalk? A. Well* from my indication, to keep people from 

I 

slipping. 

Q. Was there ice there? A. Yes, sir, it wasj 

i 

i 

* * * i 

Washington, D. (J. , 

‘ 

i 

Thursday, February 23, 1956 

* * * 


238 GARNETT C. INGE 

i 

was called as a witness by counsel for the Defendant aiid y having 

i 

i 

| 

been duly sworn, was examined and testified as follows!: 

DIRECT EXAMINATION j 

i 

BY MR. UMSTEAD: 

i 

* * * I 

i 

I 

Q. Where are you employed, Officer Inge? A. j I am a 

i 

i 

U. S. Park Policeman employed in Washington. 

I 

i 

i 

Q. Employed in Washington. At what particular point 
are you employed? A. Judiciary Square. 

239 Q. And does that consist of an area between E and F Streets 

| 

at Fifth to Fourth Street, between E and F and between 4th and 5th 

i 

on either side? A. That is one of the blocks included pi the Square, 

i 

I 

on my beat. 

i 


i 
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Q. There is some other areas that you cover? A. Yes, 
sir, from F Street North to G Street, between fourth and fifth and 
from E Street south to Indiana Avenue between 4th and 5th. 

Q. Would that also include the park where the fawn is and 
the statue of Diane? A. Yes, sir, that is right. 

Q. Officer, directing your attention to the morning of 
January 12, 1954, did you on that morning have occasion to see 
Mrs. Annie F. Campbell? A. Yes, sir, I did. 

Q. And at the time you saw her--first of all, you didn't 
see her fall, did you? A. No, sir. 

Q. Did you go up to her? A. Yes. 

Q. And at that time, do you recall whether or not anything 
was placed under her? A. At that time there wasn’t anything 
placed under her when I walked up to her. 

240 Q. No, but I mean, subsequent to your arriving on the 
scene, do you remember whether anything was in fact at any time 
while you were there, placed under her? A. While I was there, 
there was; yes, sir. 

Q. What was placed under her? A. There was some burlap 
that was taker from a sand truck that was parked double on F Street. 

Q. As that burlap lay under Mrs. Campbell, can you 
tell the ladies and gentlemen of the jury whether or not it laid 
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! 

flat or whether it was corrugated or whether it was huihped up 
or just how it was? 

i 

! 

MR. FORD: I object to the leading form of these questions. 

i 

THE COURT: Well, he has framed it whether dr not, and 

i 

there are three possible answers to it, obviously. Therefore it 

i ' 

i 

is not a leadii g question. I overrule you. Did you understand 

i 

I 

the question, Officer? 

THE WITNESS: Yes, sir. The burlap laid flat Underneath— 

i 

that was placed underneath Mrs. Campbell. 

j 

BY MR. UMSTEAD: 

i 

Q. Officer, could you or could you not at the point where 
Mrs. Campbell was, could you see the outline or the fohn of a 
sidewalk underneath that ice or snow? A. Yes, I could- 

I 

241 Q. You could? A. Yes. j 

I 

Qc How did the condition as you saw it there, compare with 

conditions up that street—first of all, from the point where you 

| 

left the building, where did you leave the building, by the way? 

A. I left the building on the north end, at the F Street entrance. 

I 

Q. That would be facing on F Street? A. Yes, sir. 

i 

i 

Q. How many feet would you say it would be to the poii.t 
where you saw Mrs. Campbell? A. I would say that wcJuld be 

roughly about seventy feet. j 

i 

i 

i 

i 

i 

i 
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Q. And between the point where you came out of that 
door, and the point where Mrs. Campbell was, how did conditions 
compare so far as the point where she was and the point, and the 
places you walked over to get to her? A. Well, the sidewalk 
was covered with ice as far as I can remember, and had to be 
very careful to get to her without falling. 

Q. Were conditions at the point where you walked over 
similar to where she was? A. Pretty much in general as far as 
I can remember. 

Q. Do you recall whether or not at that time there 
242 was any operation going on so far as snow removal or 
taking care of sidewalks or anything of that kind? A. At that time, 
immediately after I got to Mrs. Campbell’s side, I happened to 
look down Fifth Street to the South. 

Q. Looked to the South? A. Yes. And there was a man 
employed by the National Capital Parks who was spreading sand 
on that sidewalk and it wasn’t any more than thirty or forty feet 
away from the scene. 

Q. Now, your area also is in back of the Court, where the 
cars park, where the Judges park and the personnel park, is that 
true? A. Yes, sir, that is right. 

Q. Had it been plowed in the back? A. Yes, it had. 



i 
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Q. And had it been plowed in the area which you have talked 

| 

i 

to us about? A. It appeared to be plowed, yes, sir. 

j 

Q. As between the condition where Mrs. Campbell was 

j 

and the place where the cars were in the back, where it had been 
plowed, how did it compare? A. It was the same in tl|e back. 

It was very slippery and just ice over the concrete. 


244 


CROSS EXAMINATION 


BY MR. FORD: 


246 BY MR. FORD: 

i 

Q. Now, what was the condition of the sidewallj; where she 

I 

i 

fell? A. It was covered with ice. 

j 

247 Q. Was it rough or smooth? A. It was smooth. 


248 Q. You say that burlap was placed underneath the 
plaintiff? A. Yes, sir. ! 

Q. How big a piece of burlap was it? A. Well, I noticed 

I 

in particular that they were long lengths, probably fro}n me to you 

i 

and about three feet wide, and we folded it up and used; it as a 

I 

cushion. 

Q. And after it was folded about how large wa$ it, give 


I 
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the dimensions. A. I would say about three feet square. 

Q. About three feet square? A. Yes, sir. 

Q. You don't know the condition of the sidewalk underneath 
that burlap? A. I know the condition was smooth, because I paid 
strict attention to that spot / because I made a report on it. 

249 Q. That was about a three-foot area you say where the 
burlap was? A. Yes, sir. 

Q. What was the condition around that burlap just before 
she got to the area where she fell? A. Well before she got to 
the area, she had to cross a ramp that went down into the cell 
block and that was cobblestones. 

Q. I mean, after she crossed that and got on to the 
sidewalk again? A. Well, that is a very short section right there. 
It is only probably about ten feet. It was all pretty smooth from 
what I could remember. 

* * * 

282 NAPOLEON SLOAN 

was called as a witness by counsel for the defendant and having 

been duly sworn was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. UMSTEAD: 

* * * 


I 

i 
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Q. Where do you work? A. I work for the National 

i 

Capital Parks. 

I 

Q. How long have you been working for the National 

i 

Capital Parks? A. Seven years. 

Q. Directing your attention to January 12, 1954, did you 

i 

j 

have occasion to see one Mrs. Annie Campbell, the lhdy who sits 

i 

beside this gentleman right here? A. Yes, sir. 

i 

I 

* * i* 

i 

i 

i 

283 Q. All right, sir. Now, will you tell us whether or not 

I 

i 

there was a lady walking on Fifth Street between E and F on the 
morning of the 12th with whom you had some conversation, when 

I say ’’conversation”, did you direct any remarks of any kind to the 

i 

lady at that time, a lady who subsequently fell? A. I was sitting 
in the truck, you see, at the time I had two fellows wjth me sanding. 

I 

Q, They were sanding between E and F? A. Sanding 

| 

between E and F. But they was leaving E Street coming towards F. 

! 

That is, going towards north. 

■ | 

Q. Heading north? A. That is right. 

i 

* ★ ! * 


284 Q. Did she at any time slip? A. Well, she flipped a 
couple of times, you know, walking along. 

Q. Before she fell or after she fell? A. Before she fell. 
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Q. Do you know whether or not she slipped when she 
fell, or just how she did fall? A. Well, when she fell, I will 
tell you the facts to my knowledge, she just went right straight 
out (indicating). Her foot just slipped right out, right straight 

out from under, just straight. 

* * * 

Q. How was it, was it smooth, rough, or what? How was it? 

285 A. Well, I am going to tell you as far as my knowledge, 

I was kind of a little excited, you know what I mean. I just didn't 
pav -to my knowledge, it wasn't, I would say rough. It wasn’t so 
rough, you know. It wasn't rough. You know what I mean, as 

far as I can recall back, you know. 

* * * 

286 Q. Can you answer that for me, Mr. Sloan: Do you know 
of any reason why your two helpers would be spreading sand on a 
dry sidewalk? Did your helpers at any time on that morning 
spread sand on the sidewalk where there was no ice and dicin't 
need any? A. No, sir. 

Q. In other words, between E and F, there was ice, is 

that right? A. That is right. 

* * * 

297 THE COURT: Ladies and gentlemen of the jury, I will ask 
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I 

i 

i 

i 


you to retire for just a few moments and will call you back. 

I 

i 

(The jurors left the courtroom, and 
the following proceedings were held in the 
absence of the jury:) 

i 

* * i * 

322 MR. UMSTEAD: While you were talking, Yoir Honor, 

i 

something else occurred to me, and I want to make it crystal 
clear before we went before the jury. 

I 

j 

As I understood it this morning, Louise Byrd|s failure 

to appear, or any other witnesses -- there will be no comment; it 

i 

will not be included in any instruction? 

THE COURT: Especially with regard to Louise Byrd. 

That was specifically ruled upon, that she is injured pnd unavail¬ 
able ? | 

I 

i 

MR. FORD. That is right. 

i 

THE COURT: And the proffer was to have it recorded 

i 

i 

I 

that hers would be cumulative, and that was objected |to? 

i 

MR. FORD: That is right. 

i 

i 

323 THE COURT: And the rule was that her absence should not 
be commented upon as a failure to produce her. 

j 

j 

MR. UMSTEAD: Because we have cumulative witnesses, 

| 

too. I want it to work both sides. 

I 


THE COURT: All right. 
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* * * 

Washington, D. C. , 

Friday, February 24, 1956 
* * * 

325 JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury, it now 
becomes my duty to instruct you in the law that applies to this 
case and it is your duty to follow the law as the Court shall give 
it to you. 

* * * 

330 You are also instructed that if the Court has said or done 
anything which has suggested to you that the Court is inclined to 
favor the claim or position of either party, you will not permit 
yourself to be influenced by any such suggestion. The Court has 
not expressed nor intended to express, nor has the Court intimated 
or intends to intimate any opinion as to what witnesses are or 
are not worthy of credence or -what inferences should be drawn 
from the evidence adduced, and in the event any expression of 
the Court has seemed to indicate an opinion relating to any of 
these matters, the Court now instructs you to totally disregard it. 
You must weigh and consider this case without regard to sympathy, 
without regard to economic status, without regard to extreme 
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331 injuries which may have resulted in the case,| and you must 

i 

decide it without prejudice or passion for or against either party 

to the action. Your obligation is to decide the case According 

j 

to the evidence and according to the law. 

i 

i 

! 

★ * ! * 

i 

i 

i 

; 

342 Reading you next Plaintiff's Prayer for Instruction No. 1: 

"The jury is instructed that this case is based upon the 

| 

alleged negligence of the defendant, the District of Columbia, in 
the performance of its duties as a municipal corporation in 

maintaining the sidewalks in a reasonably safe condition for 

! 

pedestrian use. You are instructed that the District |of Columbia, 

I 

j 

as a municipal corporation, has full control over the sidewalks 

I 

within its boundaries, and the law imposes the duty upon it to main- 

343 tain these sidewalks in such condition that they pan be used 
with reasonable safety for walking; and the defendant, District of 

Columbia, is responsible for the negligence of its officers, agents 

j 

and employees who are charged with the duty of keeping the 

! 

| 

sidewalks reasonably safe for pedestrian use. " 

i 

! 

The Court also charges you in line with Plaintiff's 

I 

Instruction No. 2: 

i 

I 

"The jury is instructed that the duty imposed upon the 
defendant, as a municipal corporation, to maintain itjs sidewalks 
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in a reasonably safe condition includes the duty to supervise and 
inspect such sidewalks and to exercise reasonable care and 
diligence to discover and remove dangerous conditions so as to 
avoid injuries to persons lawfully using the sidewalks, and if its 
officers, agents and employees who are charged with the care of 
the sidewalks fail to perform this dutv with reasonable diligence, 
then the defendant is liable for personal injuries proximately 
344 resulting from such failure and neglect on the part of 
its agents. " 

The Court also instructs you in line with Plaintiff's 
Instruction No. 3: 

M The Court instructs the jury that when the defendant 
municipality / acting through its agents and servants, undertakes 
to remove snow and ice from its sidewalks, it must use reasonable 
care and diligence to do this in a reasonably safe manner so that 
the previously existing conditions will not be rendered more 
dangerous for pedestrian traffic. Therefore, in considering the 
question of negligence, you may consider whether defendant 
municipality, acting through its agents and servants, exercised 
reasonable care and prudence in removing the snow and ice at 
the location where plaintiff fell. " 

* * * 
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i 

i 

I 

| 

356 THE COURT: Are there any special requests ior 

I 

I 

instructions or any matters to which either side desires to call 

i 

i 

| 

the Court's attention, or any matters which came up ip the charge 

i 

i 

either side desires to draw the Court's attention to before the 

j 

i 

jury retires? 

i 

MR. FORD: I am satisfied with the instructions, but 
early in your instructions you did inadvertently say the burden 

i 

was on the plaintiff to prove the case beyond a reasonable doubt. 

I think you would want to correct that in the record. 

i 

THE COURT: I did, but I will correct my use bf it. 

i 

MR. FORD: But I am satisfied on the instructions as a 

i 

i 

i 

whole. 



i 

i 


i 

i 


i 

i 

i 

i 

i 


